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Agenda 

1.   FTC Developments 

 



• FTC v. Google (Sept. 4, 2014) 
– FTC and Google settled charges that Google billed its customers for 

unauthorized in-app purchases by children.  
– Google first introduced in-app charges in 2011 (“in-app charges” are for virtual 

items purchased within an app), and billed for such charges without a method to 
obtain the account-holder’s authorization, like a password requirement.  By the 
end of 2012, Google required consumers to enter a password to make an in-app 
purchase, but the pop-up box did not inform them about the charge or that 
entering the password would leave the user logged on for 30 minutes, allowing 
subsequent in-app purchases to be made without a password.  When customers 
complained of unauthorized in-app purchases by children, Google referred them 
to the original app developer. 

– The complaint alleges that Google violated the FTC Act’s prohibition of unfair 
commercial practices by billing consumers for charges made by children within 
kids’ apps downloaded from the Google Play store.  Those unauthorized charges 
sometimes amounted to hundreds of dollars. 

– The consent agreement includes monetary and conduct remedies.  Google must 
refund at least $19 million to the affected consumers, and adopt an authorization 
process to ensure that verifiable affirmation consent is obtained from the account 
holder before any future in-app charges. 



• FTC v. Butterfly Labs (W.D. Mo. Sept. 18, 2014) 
– The first deception case brought against a Bitcoin marketer. 
– Butterfly Labs marketed Bitcoin mining machines, which essentially are 

computers designed to “mine” Bitcoins.  They were touted as “cutting edge,” 
“powerful,” and “efficient.”  Notably, as more Bitcoins are “mined,” the more 
difficult it becomes to “mine” new Bitcoins, thus the need for greater computing 
power. 

– Purchasers were required to pay in full (by Bitcoin, PayPal or wire transfer), 
upfront for the computers, which ranged in price from $149 to $29,899, based 
upon the machine’s purported computing power. 

– The FTC’s complaint alleged that Butterfly either failed to deliver the ordered 
computers or did so after such a long delay that the computers were outdated 
and obsolete. 

– The FTC also alleged that although Butterfly offered mining services, for which 
consumers also paid for upfront, it failed to provide such services. 

– The FTC obtained a TRO barring the deceptive marketing of Bitcoin mining 
computers and services and an order freezing defendants’ assets.  
 



Kids and the Internet 
• FTC v. Yelp, Inc. (Sept. 17, 2014) 

– The FTC filed a complaint against Yelp alleging that  the company collected 
personal information from children through the Yelp app without first notifying the 
children’s parents and obtaining their consent. 

– According to the complaint, registrants on the Yelp app were required to enter 
their date of birth and registrants under the age of 13 were permitted to register, 
after which Yelp collected a variety of personal information.  Based upon this 
registration information, Yelp knew that children were registering for the site yet it 
failed to comply with COPPA’s requirements. 

– The complaint alleges that Yelp failed to implement a functional age screen in its 
apps, nor did Yelp adequately test its apps to ensure that children under 13 were 
unable to register without parental consent. 

– The settlement included a $450,000 civil penalty. Yelp was also required to 
delete information obtained from consumers who said that they were 13 or 
younger at the time they registered for the site and obtain verifiable parent 
consent before collecting, using or disclosing personal information obtained from 
children.  



Kids and the Internet (cont’d) 

• US v. TinyCo, Inc. (Sept. 17, 2014) 
– The FTC’s complaint alleged that many of the company’s popular apps (such as 

Tiny Pets and Tiny Zoo), which  were downloaded more than 34 million times 
across the major app stores, targeted children.  Thus, the FTC asserted that 
TinyCo was subject to COPPA. 

– Some of the company’s apps allowed users to purchase extra “in-game” 
currency that could be used to buy items during the game or speed up play, by 
providing an email address.  The FTC also alleged that from the information 
obtained, TinyCo knew or should have known that its apps were being used by 
children. The FTC alleged that the company failed to comply with COPPA’s 
requirement concerning the collection of personal information from children. 

– The settlement with the FTC involved the payment of a civil penalty of $300,000 
and required TinyCo to delete the information it obtained from children under 13.  
A permanent injunction required future compliance with COPPA. TinyCo was 
also required to obtain verifiable parental consent before collecting, using or 
disclosing personal information obtained from children.  
 



Deceptive Weight Loss Claims 

In re Norm Thompson Outfitters Inc. (Sept. 29, 2014) 
•Norm Thompson Outfitters marketed and sold caffeine- and retinol-infused shapewear 
under the brand name Lytess.  The adverts promised the wearer would “lose 2” off the 
hips and 1” off the thighs in less than a month” without any effort.  The product claimed 
to metabolize fat and fight cellulite.  The company also claimed that Lytess was endorsed 
by TV personality Dr. Oz.  
•According to the FTC, these weight-loss claims were unsubstantiated by scientific 
evidence and thus deceptive.  The complaint alleges that the two studies relied on by 
Norm Thompson contained “significant methodological flaws” and one was un-blinded 
and uncontrolled.  Additionally, the studies’ results did not support significant weight-loss 
claims—only one participant was reported to achieve a reduction in hip measurement of 
two inches and only one participant was reported to have achieved a reduction in thigh 
measurement of one inch (the remaining participants achieved more modest reductions).  
•The FTC also alleges that the endorsement claims were false and misleading because 
Dr. Oz did not recommend Lytess shapewear.  
•The settlement requires Norm Thompson to pay $230,000, to be used for consumer 
refunds and bars it from making similar weight loss claims unless they can be 
substantiated by at least two adequate and well-controlled randomized human clinical 
studies. 



Deceptive Weight Loss Claims 
In re Wacoal America, Inc. (Sept. 29, 2014) 
• Wacoal marketed women’s “shapewear” undergarments, under the iPants brand. 

iPants are infused with microencapsulated caffeine and other ingredients. The FTC 
alleged that Wacoal falsely represented that wearing iPants would eliminate or 
substantially reduce cellulite, would cause a substantial reduction in the wearer’s 
thigh measurements and the caffeine would destroy fat cells and result in substantial 
slimming.  

• Wacoal represented that scientific tests proved that most iPants wearers achieve a 
substantial reduction in thigh measurements, improved appearance and that their 
clothes felt less tight. Clinical tests allegedly claimed significant “slimming” results. 
According to the FTC, Wacoal’s substantiation consisted of two unblinded, 
uncontrolled clinical trials with significant methodological flaws.  

• The settlement prevents Wacoal from claiming that any garment containing any drug 
or cosmetic causes substantial weight or fat loss or a substantial reduction in unclad 
body size. The settlement further prohibits any claims that garments containing any 
drug or cosmetic causes weight or fat loss or a reduction in unclad body size unless 
such claims are not misleading and are substantiated by two randomized, double-
blind, placebo controlled human clinical studies. Claims that a covered product 
reduces cellulite must be substantiated by competent and reliable scientific evidence.  

• The settlement requires Wacoal to pay $1.3 million to be used by the FTC for 
consumer redress.  



Deceptive Weight Loss Claims 
U.S. v. ICON Health and Fitness, Inc. (D.D.C. Sept. 17, 2014) 
• FTC and ICON settled allegations that new marketing of the ab GLIDER violated a 1997 
consent order prohibiting deceptive weight loss claims.  Notably, the 1997 order required 
testimonials to reflect a typical user’s experience or be accompanied by clear and 
prominent disclosures that consumers’ experiences may vary. 
•  The complaint alleged that the current ads featuring TV personality Elizabeth 
Hasselbeck and numerous consumer endorsements promised significant weight loss by 
using the machine for only 3 minutes a day.  According to the FTC, ICON cannot 
substantiate that claimed results were solely from ab GLIDER use for 3 minutes a day 
because the advertised results were actually attained through a controlled diet, using the 
ab Glider for more than three minutes a day, and engaging in additional exercise.  
• ICON agreed to enter into a new consent order for 20 years and pay a $3 million civil 
penalty. 
• The order requires that ICON possess “competent and reliable scientific evidence” in the 
form of human clinical testing to substantiate any weight loss claims (including any made 
through a testimonial or endorsement) covered by the order. 
•Icon’s prior orders did not require clinical test support for its claims.  



Deceptive Weight Loss Claims 

FTC v. Nat’l Urological Grp. et. al. (N.D. Geo. Sept. 2, 2014) 
•Marketers of “High-Tech” dietary supplements that deceptively promised rapid 
weight loss and appetite suppression were subject to a 2008 consent decree 
barring future deceptive advertising of products.   
•The FTC alleged that respondents continued to market deceptive weight loss 
products in violation of the 2008 consent decree. The FTC filed a contempt 
proceeding and obtained a $40 million judgment and an order requiring the 
recall of all products deceptively marketed.  
•According to the FTC, respondents continued to market and sell these 
supplements in violation of the recall order and the FTC sought another order 
of contempt.  The court agreed and issued a civil contempt order, jailing two 
individuals until the recall order is complied with. This involves sending out 
recall notices, displaying the recall information on the company’s website, and 
ensuring that the products are not available at major retailers.  



Payment Card Processing Scam 
FTC v. Cardflex et. al. (D. Nev. Aug. 1, 2014) 
•In 2010, the FTC charged I Works with establishing bogus merchant accounts that it 
then used to process more than $275 million of illegal credit card transactions through the 
major payment networks. 
•Respondents processed credit card payments on behalf of I Works.  Respondents are 
alleged to have caused more than $26 million  in unauthorized charges by “arranging” for 
I Works and other related merchants to maintain merchant accounts  and process the 
unlawful transactions for the merchants.   
•The FTC alleges that the payment processors knew that the I Works merchants were a 
high-risk merchant through the high level of customer complaints and “chronically 
excessive chargebacks.”  In spite of this “knowledge,” respondents still provided the 
“merchants” with unfettered access to their payment networks and failed to engage in the 
contractually required underwriting process when they opened accounts for I Works and 
related entities.  The FTC alleged that respondents helped the I Works companies to 
evade the networks’ fraud monitoring programs by permitting the merchants to open 
many accounts, allowing them to spread sales transactions to avoid hitting excessive 
chargeback thresholds. 
•Three out of seven defendants settled these claims. The settlement enjoins them from 
acting as payment processors for any third parties and obtained a $1 million judgment 
and will collect more than $300K.  
 



Violating Previous Consent Decrees 
In re Healthy Life Sciences & Dwyer (Sept. 11, 2014) 
•Healthy Life Sciences and its founder, John Dwyer, sold a dietary supplement that 
claimed to help the consumer “Get High School Skinny.”  The ads, which relied heavily 
on consumer testimonials, claimed that the supplement was clinically proven to cause 
weight loss by burning fat, increasing metabolism, and suppressing appetite.  The FTC 
alleged that these claims were false and unsubstantiated.  
•Dwyer’s consent orders enjoins him from selling weight loss products.  Healthy Life’s 
order prohibits it from making weight loss representations without substantiated scientific 
evidence, and requires two randomized, double-blind, placebo-controlled human clinical 
trials for any future statements associated with weight-loss products.  The orders are 
subject to a 30-day public comment period.  
 

U.S. v. Bayer Corp. (D.N.J. Sept. 12, 2014) 
•FTC and DOJ filed contempt of court motion alleging that Bayer violated a 2007 consent 
order prohibiting it from making unsubstantiated claims for any dietary supplement.  
Claims that Philip’s Colon Health dietary supplement helps protect against digestive 
problems were allegedly unsubstantiated because Beyer’s studies did not meet the 
scientific criteria of randomized, placebo-controlled, double blind clinical trials. 
•Beyer filed a reply brief on Oct. 6, arguing that it met the type of research required by the 
2007 order.  



Mortgage & Debt Relief 

FTC v. E.M.A. Nationwide (6th Cir. Sept. 8, 2014): E.M.A. deceived consumers through a 
“cold-calling” scheme (including to numbers registered on the Do Not Call Registry) 
pitching worthless mortgage assistance and debt relief services, collecting fees upfront 
from allegedly duped consumers.  Respondents were charged with violating the 
Telemarketing Sales Rule and the Mortgage Assistance Relief (MARS) Rule.  The Sixth 
Circuit upheld the district court’s order permanently barring defendants from working in 
the debt relief or mortgage servicing industries and entered a joint and several judgment 
of approximately $5.7 M, to be used for refunds to injured consumers. 
 
FTC v. CWB Services LLC et. al. (W.D. Mo. Sept. 9, 2014): Defendants allegedly made 
unauthorized payday loans, withdrew large finance charges from consumers’ bank 
accounts without consent, misrepresented the true cost of the loans, and falsified loan 
documents.  The FTC accused CWB of violating the FTC Act, the Truth in Lending Act, 
and the Electronic Fund Transfer Act.  The court granted a TRO and appointed a 
receiver. 



Mortgage & Debt Relief 

FTC. v. The Cuban Exchange, Inc. (E.D.N.Y. Sept. 9, 2014): Respondent operated a 
robocall scheme that falsely told consumers that Cuban Exchange could obtain refunds 
from the Federal Trade Commission on their behalf, spoofed the FTC’s toll-free number 
and website, and gained access to consumer bank account numbers and other personal 
information.  The defendant is permanently enjoined from  making misrepresentations in 
connection with the marketing or sale of any goods or services, and from claiming an 
affiliation with the FTC. 
 
FTC v. Sunbright Ventures et. al. (M.D. Fla. Sept. 18, 2014): Sunbright misled seniors 
into thinking they were working on behalf of Medicare and took money out of their 
accounts without providing services. Preliminary injunction granted. 
 
U.S. v. Intermundo Media, LLC (D. Colo. Sept. 12, 2014): Online mortgage lead 
generator allegedly misled consumers with ads of “free” refinancing services.  According 
to the complaint, Intermundo overstated how much customers could reduce their 
payments and failed to disclose fees associated with a mortgage refinance. The 
settlement includes a $500,000 fine and enjoins Intermundo from misrepresenting the 
terms and conditions of any financial product or service in the future.  



‘Your Baby Can Read’ Settlement 

FTC v. Infant Learning Inc. & Titzer (S.D. Cal. Aug. 19, 2014)  
•Founder Dr. Robert Titzer and his company sold and marketed the “Your Baby Can 
Read!” program via infomercials, retail stores, and the internet.  The program uses flash 
cards, videos, and flip books to purportedly teach children as young as 9 months to read, 
claiming that this method was scientifically proven. 
•According to the complaint, these claims were deceptive under the FTC Act because 
they were not substantiated by sufficient scientific evidence.  Dr. Titzer was also charged 
with unlawful expert endorsement.  
•The settlement includes conduct and monetary remedies.  Respondents are prohibited 
from making unsubstantiated claims about the performance or efficacy of any product 
that teaches reading, banned from using the term “Your Baby Can Read,” and barred 
from misrepresenting the results of any tests or research.  Dr. Titzer is prohibited from 
endorsing any product unless he has a reasonable basis for the claims made.  
Respondents were fined $185 million (total earnings), which will be suspended after a 
$300,000 payment. 



Advertising 

• Operation Full Disclosure (Sept. 23, 2014) 
– FTC sent warning letters to more than 60 national advertisers who allegedly 

failed to make adequate disclosures in television and print ads.  The FTC was 
particularly concerned over deceptive weight-loss claims and fine print 
disclosures.  

– Clear and Conspicuous Standard: disclosures should use clear and 
unambiguous language and should stand out in the advertising; consumers 
should be able to notice disclosures easily; and the disclosures should be close 
to the claims to which they relate.  

– The letters give advertisers an opportunity to make adequate disclosures without 
requiring an enforcement action.  FTC staff will monitor the targets’ progress.  

• Speech, FTC Chairwoman Edith Ramirez (Sept. 29, 2014) 
– Confirmed that FTC is analyzing national advertising campaigns and that large 

advertisers are prone to enforcement actions unless they voluntarily comply with 
the letters sent during Operation Full Disclosure. 

– Stressed importance of conducting sound scientific studies and preserving the 
underlying data and documentation for studies relied on to substantiate 
advertising claims.  



Rule Making 

• 16 CFR 435 Mail, Internet, or Telephone Order Merchandise Rule,   
effective Dec. 8, 2014 

– The amendments clarify that the rule applies to Internet purchases. 
– Prohibits sellers from soliciting mail, internet, or telephone order sales unless 

they have a reasonable basis to expect that they can ship the ordered 
merchandise within the time stated on the solicitation or, if no time is stated, 
within 30 days. 

– Requires a seller to seek the buyer’s consent to the delayed shipment when the 
seller learns that it cannot ship within the time stated or, if no time is stated, 
within 30 days. If the buyer does not consent, the seller must promptly refund all 
money paid for the unshipped merchandise.   

• Refunds and refund notices are permitted by any means at least as fast and 
reliable as first class mail  

• Seller must process third party credit card refunds within 7 working days 



Requests for Public Comment 

• Study of Environmental Marketing Claims  
– FTC asked for public comment on a planned study to examine consumer 

perception of environmental marketing claims.  The FTC plans to research 
consumer perceptions of certain environmental marketing claims, like “organic” 
and “pre-consumer recycled content.”   

– Comments are due Oct. 20, 2014.  



Agenda 

1.   FTC Developments 

2.   Private Litigation Developments 

 



Primary Jurisdiction 

Saubers v. Kashi Co., No. 13-cv-00899-JLS-BLM (S.D. Cal. Aug.11, 2014) 
•Plaintiffs alleged that 75 of Kashi’s food products are “misbranded” because 
the product lists “evaporated cane juice” or variations of that term as an 
ingredient.  Plaintiffs allege such labeling is misleading because evaporated 
cane juice is simply sugar. 
•Plaintiff brought claims under California and New Jersey consumer protection 
laws and common law claims for unjust enrichment and restitution.  
•Plaintiffs’ claims relied heavily on 2009 FDA informal guidance that use of 
“evaporated cane juice” is deceptive and misleading.  
•In 2014 the FDA invited further comment on the 2009 draft guidance.  
•The court granted Kashi’s motion to dismiss based on primary jurisdiction, 
noting that food labeling is “within the special competence of the FDA” and that 
the FDA’s pending review of the “evaporated cane juice” labeling will 
“undoubtedly affect issues being litigated in this action.”  
 
 



Primary Jurisdiction; Standing 
In re: 5-Hour Energy Marketing and Sales Practices Litig., MDL 13-2438 PSG 
(PLAx) (C.D. Cal. September 4, 2014) 
•On behalf of a putative nationwide class of “all persons in the US who purchased a 5-hour ENERGY 
product,” plaintiffs challenged a variety of advertising claims touting 5-Hour ENERGY as false and 
deceptive because, inter alia, the claims suggest that the vitamins and amino acids in the product, 
instead of the high volume of caffeine, provide consumers with increased energy. 
•Defendants moved to dismiss the complaint on a variety of grounds.  First, the plaintiffs’ standing 
was challenged on the grounds that the complaint allegations were insufficient to establish that 
plaintiffs, as a group purchased each of the products marketed through the challenged claims. This 
argument was rejected with the court noting that the allegations were sufficient to show that the 
plaintiffs purchased the products (regular, extra-strength and decaffeinated) to survive dismissal. 
•Defendants moved to dismiss plaintiffs’ claim for injunctive relief because there is no threat of future 
injury. The court noted a three-way split among the district courts in the Circuit, and ultimately found 
that the plaintiffs did not have standing to seek injunctive relief. The court explained that defendants’ 
alleged misrepresentations cannot cause future injury to plaintiffs if they do not intend to purchase 5-
Hour ENERGY in the future – a prerequisite to seeking injunctive relief. Plaintiffs were granted leave to 
amend to allege that they are interested in purchasing 5-Hour ENERGY in the future 
•The court rejected defendants’ preemption argument on the grounds that plaintiffs’ claim for relief 
would not require disclosures inconsistent with either the FDCA or NLEA. 



In re: 5-Hour Energy Marketing and Sales Practices Litig. (Cont’d) 

• For the reasons above, the court also rejected plaintiffs’ primary jurisdiction argument, noting that 
the “primary jurisdiction doctrine is generally not applicable in cases such as this, where the 
plaintiffs’ claims ‘do not require an FDA ruling as to whether the FDCA ha[s] been violated … [or] 
require the FDA’s particular expertise or uniformity of labeling requirements.” (citation omitted) 
While the fact that the FDA is investigating 5-Hour ENERGY supports defendants’ primary 
jurisdiction argument, “the mere existence of an agency investigation does not weigh in favor of a 
referral under the primary jurisdiction doctrine.”  
 

 



Primary Jurisdiction; Standing 
Johnson v. Triple Leaf Tea Inc., 14-cv-1570-MMC (N.D. Cal. Sept. 23, 2014) 
•Plaintiff purchased Triple Leaf’s “Dieter’s Green” herbal tea and alleged that the defendant falsely 
advertised the weight loss efficacy of “Dieter’s Green” and two other herbal tea products. Plaintiff 
alleged that she relied on those statements when purchasing “Dieter’s Green.”  
•The court rejected defendants’ challenge to plaintiff’s standing to assert claims regarding the 
advertising of the two products she did not purchase, explaining: “[w]here a class action complaint 
encompasses both a product the plaintiff purchased and a product she did not purchase, the plaintiff 
has standing to proceed with claims on behalf of class members who purchased the latter if ‘there is 
sufficient similarity between the products purchased and not purchased.’” See Astiana v. Dreyer’s 
Grand Ice Cream, Inc., 2012 WL 2990766, at *11-13 (N.D. Cal. July 20, 2012).  
•The court also rejected defendants’ argument that the court should “abstain or stay the case under 
the doctrine of primary jurisdiction.”  Defendants argued “there exists a national need to resolve 
labeling issues uniformly under the very statute created for that purpose.”  The court, however, found 
defendants’ argument insufficient to warrant the court’s “abstaining from deciding plaintiff’s claims in 
order to afford the FDA the ability to first do so.”  Perhaps harkening back to the Supreme Court’s 
decision in POM Wonderful, the court noted that there is no showing or suggestion that the FDA has 
“expertise in analyzing false advertising claims.” See Nader v. Allegheny Airlines, Inc. 426 U.S. 290, 
296-7, 305-06 (1976).  
•The court also rejected defendants’ argument that CA law should not apply to non-CA residents who 
purchased the products outside CA.  The court noted that because the complaint alleged defendants 
to be CA domiciliaries, resolution of this question was premature, because it was likely that the 
challenged ad content emanated from CA. 



Primary Jurisdiction; Standing 
Linda Dye v. Bodacious Food Co., 14-80627-CIV-DIMITROULEAS (S.D. Fla.) 
•Plaintiff’s complaint alleged that defendant falsely labeled its product as “all natural” because the 
cookies contained unnatural, artificial, and/or genetically modified ingredients (e.g., sugar, canola oil, 
dextrose, corn starch, etc.). 
•The district court rejected defendant’s motion to dismiss under the primary jurisdiction doctrine, 
finding “no basis to stay or dismiss [the] case in deference to the FDA” and noting that courts “have 
declined to dismiss false advertising claims premised on food companies’ ‘natural’ claims because 
the FDA simply does not regulate those claims.”  Perhaps even more importantly, “the FDA has 
signaled a relative lack of interest in devoting its limited resources to what it evidently considers a 
minor issue, or in establishing some ‘uniformity in administration’ with regard to the use of ‘natural’ 
in food labels.” Janney v. General Mills, 944 F. Supp. 2d 806, 814-15 (N.D. Cal. 2013).  
•Defendant also sought to dismiss plaintiff’s claim for injunctive relief on the grounds that plaintiff 
asserted that she would not buy the products in the future, and therefore lacks standing.  This 
argument was rejected; the court noted that the FDUTPA authorized any aggrieved person to seek 
equitable relief.  It explained that FDUTPA “is broadly worded to authorize declaratory and injunctive 
relief even if those remedies might not benefit the individual consumer who filed the suit.” Galstaldi v. 
Sunvest Comtys. USA, LLC, 637 F. Supp. 2d 1045, 1057 (S.D. Fla. 2009).  
•The court was equally unpersuaded that the disclosure of the actual ingredients in the product 
labeling supported dismissal of plaintiff’s claim, noting that consumers might rely on the “all natural” 
representation and not scrutinize the ingredient listing. 
 



Standing for Injunctive Relief 
Tomasino v. The Estee Lauder Companies, Inc., No. 13-cv-04692-ERK-JMA 
(E.D.N.Y. Aug. 26, 2014) 
•Plaintiff sued Estee Lauder on behalf of a nationwide class, alleging that Estee Lauder 
falsely advertised its “ANR Collection” products as having, among other things, “certain 
age-negating effects on the human skin.” Plaintiff alleged that she purchased two 
products from the ANR Collection in 2010 and relied on the “efficacy claims” that she 
saw in magazine advertisements and at the point of sale.  
•The EL defendants moved to dismiss plaintiff’s claim for injunctive relief.  The court 
found that plaintiff’s purchase, in and of itself, failed to support injunctive relief.  She 
could not establish a likelihood of future harm because she demonstrated the 
unlikelihood that she would purchase the product again. The court also explained that 
“the fact that unknowing class members might purchase ANR products based on the 
defendants’  allegedly unlawful advertising does not establish standing.”  
•The court found plaintiff’s false advertising claims insufficient to withstand Estee 
Lauder’s motion to dismiss.  Although she identified various claims she perceived to be 
false, her deception claims were only conclusory allegations that lacked any factual 
support.  Notably, plaintiff failed to allege that she used the products she purchased.  Nor 
did plaintiff identify the specific product ingredients that “lack[ed] the ability to improve 
skin appearance.” Nor did she allege that the scientific tests referenced in the 
advertisements were false or inaccurate.  



Ascertainability 
Ebin v. Kangadis Family Management LLC, 14-cv-01324-JSR (S.D.N.Y. Sept. 18, 2014) 
•The complaint, on behalf of a putative nationwide class, alleged that the defendants falsely branded 
containers of Capatriti-brand “100% Pure Olive Oil,” because, in actuality, the product contained a 
substance known as “olive-pomace oil.” The defendants opposed class certification, challenging the 
ascertainability of the proposed nationwide class on the grounds that defendants sell the product 
directly to retailers and not ultimate consumers, and therefore class members could only be identified 
from retailers’ records that “only identif[ied] purchasers who used the company’s loyalty card 
program.” See In re Clorox Consumer Litig., 12-cv-0028 (SC) (N.D. Cal. Jul. 28, 2014).  
•The court rejected the ascertainability argument and granted plaintiffs’ motion for class certification, 
explaining that “whether or not an individual purchased during the class period a tin of Capatriti in the 
United States labeled ‘100% Pure Olive Oil’ that actually contained pomace is about as objectively 
determinable a question as one can ask.”  Regarding the identification limitations of defendants’ and 
retailers’ records, the court acknowledged that these limitations “may make it somewhat challenging 
to identify every single class member,” yet concluded that “there is no requirement that all class 
members be identified; what is required is merely individual notice to those class members ‘who can 
be identified through reasonable effort,’” citing Fed. R. Civ. P. 23(c)(2)(B).  
•The argument that fraudulent claims may dilute the class recovery was rejected because of the 
likelihood that the claims rate will be less than 100%, meaning that any fraudulent claims would stand 
in the stead of legitimate claims and the risk of excess claim submission is eliminated because the 
defendants’ aggregate liability is capped by its total sales – an objective amount. 



Ascertainability 
Lilly v. Jamba Juice Co., 13-cv-02998-JST (N.D. Cal. Sept. 18, 2014) 
•Plaintiffs alleged that Jamba Juice falsely advertised its smoothie kits, sold in five flavors, as “all 
natural,” alleging that the products actually contained ascorbic acid, xanthan gum, steviol glycosides, 
modified corn starch, and gelatin.  
•Plaintiffs alleged that they relied on the “all natural” representation when purchasing select smoothie 
kits. Challenging the plaintiffs’ motion for class certification, defendants argued, inter alia, that the 
plaintiffs failed to demonstrate the existence of an ascertainable class. 
•The court, noting first that it was unaware of any Ninth Circuit or Supreme Court decision explicitly 
listing “ascertainability” as a requirement for class certification independent of the Rule 23 factors, 
found that ascertainability or definiteness is “an inherent requirement of at least Rule 23(b)(3) class 
actions and analyzed the ascertainability issue under Carrera v. Bayer Corp., 727 F.3d 300, 308 (3d 
Cir. 2013).   
•The court noted that adoption of the Carrera approach “would have significant negative ramifications 
for the ability to obtain redress for consumer injuries,” especially in the context of low-priced consumer 
goods. 
•Regarding the interest defendants have to a binding release, the court noted that “our law has long 
recognized that direct notice to every class member is not always possible” and that Rule 23 provides 
that “the best notice that is practicable”  is sufficient to protect defendants and the enforceability of the 
release obtained.  
•The court also directly addressed the Carrera court’s due process concern that the failure to identify 
all actual class members deprives defendants of the opportunity to raise individual challenges and 
defenses to a class member’s claims and the ability to challenge proof of class membership.  The 
court distinguished Carrera, noting that it would not be establishing the fact or extent of defendants’ 
liability through the notice and claims process.  The fact and amount of liability would be established at 
trial; notice would merely be the vehicle to deliver class members their individual relief.   



Injury in Fact 
Garcia v. Clarins, 14-cv-21249-HUCK/OTAZO-REYES (S.D. Fla. Sept. 5, 2014)  
•Plaintiff purchased two Clarins products from a product line marketed with claims such as “def[ying] 
the signs of aging.”  
•Plaintiff did not allege that she used the products, but did allege that the products did not “provide the 
promised results.”  Her class complaint alleges that Clarins falsely marketed the products with 
“efficacy promises based on purported scientific research” and misleading and deceptive references 
to “scientific sounding” language, “clinical tests” and similar terms. 
•Defendants moved to dismiss, arguing that plaintiff lacked standing to assert her claims, both 
individually or on a class basis, for products she did not purchase on the grounds that the various 
products had different ingredients, formulas and purposes, defeating a contention of uniform 
deception.  Thus, with respect to any product she did not purchase, plaintiff cannot show injury in fact. 
•The court granted Clarins’ motion to dismiss with respect to products that plaintiff did not purchase.  
The court rejected the suggestion that this determination be deferred until class certification, 
explaining that because the Article III determination requires that at least one named plaintiff have 
standing for each claim, deferring the determination would not yield a different result.  
•Because it held that plaintiff’s complaint alleged more, the Court declined to address whether a claim 
solely alleging lack of substantiation is actionable under the FDUTPA.   
•Plaintiff’s breach of warranty claim was dismissed because she failed to give the defendants advance 
notice of the breach.  



“Unwaivable Rights” 
Bayol v. Zipcar, Inc., No. 14-cv-02483-THE (N.D. Cal. Sept. 25, 2014) 
•Plaintiffs asserted a putative class action challenging Zipcar’s late fee policies as illegal 
liquidated damages under California’s consumer protection laws.  
•Zipcar sought to enforce the forum selection and choice of law clauses in its 
membership agreement that provides that all disputes be resolved in a Massachusetts 
venue with Massachusetts law governing all disputes.   
•The district court found that it had the authority to consider the effect of the forum 
selection and choice of law clauses in determining the enforceability of the clauses.  
Noting a split as to whether a court may consider the effect of both the forum selection 
clause and governing law clause, the court explained that the underlying issue was 
whether the basis of the claim was unwaivable.  If so, CA law held that a forum selection 
clause would be invalid if “together with the choice of law provision [it would] effect a 
waiver of statutory remedies.”    
•The court found that giving effect to the forum selection and governing law clauses 
would likely result in the waiver of unwaivable rights provided under CA’s Consumer 
Legal Remedies Act, and consequently, enforcement of those provisions would 
contravene the public policy of California.   



Settlements 
Redman v. RadioShack Corp., Nos. 14-1470, -1471, 1658 (7th Cir. 2014) 
•A class action suit against RadioShack was filed on behalf of consumers who bought products at 
RadioShack stores using credit or debit cards and received receipts that contained the card’s 
expiration date, allegedly in violation of the Fair and Accurate Credit Transactions Act (FACTA).  
•In May 2013, before any substantive motion practice, class counsel reached a settlement agreement 
with RadioShack, pursuant to which each class member filing a claim would receive a $10 coupon, 
redeemable at any RadioShack store. Out of a settlement class estimated at 16 million members, 
notice of the proposed settlement was sent to less than 5 million members, and approximately 83,000 
consumers submitted claims for coupons, putting class relief at a maximum of $ 830,000.  
Administrative expenses, paid by Radio Shack, totaled roughly $3.3 million. 
•The Seventh Circuit rejected the settlement. Judge Posner deemed the attorneys’ fee award of $1 
million excessive when compared to the $830,000 settlement value.  As a threshold matter, the court 
did not find appropriate the inclusion of administrative expenses when determining the total value of 
the settlement. The pertinent ratio in assessing the reasonableness of attorneys’ fees is (1) the fee to 
(2) the fee plus what class members received.  This resulted in a contingency attorney fee award at 
55% ($1M/$1.83M). 
•The District Court was criticized for making no effort to determine the actual value of the couponing.  
The 7th Circuit noted that coupon relief has a marketing benefit to the defendant, a fact that should 
subject coupon settlement to even higher scrutiny. 
•In consideration of Radio Shack’s financial straits, the 7th Circuit indicated that in such circumstances 
a “modest” settlement was the prudent course, and did not require defendant to increase the 
contribution to class relief.  It did reject the attorneys’ fee award, strongly suggesting that it be 
reallocated to provide additional relief to the class. 



Redman v. RadioShack Corp., cont. 

• The 7th Circuit also questioned the validity of “clear sailing” clauses in the context of 
attorneys’ fee awards because it eliminates any objection from the defendant to 
excessive fee demands, instructing that such clauses should be subjected to “intense 
scrutiny” in non-cash settlements. 

• The 7th Circuit noted that a motion for attorneys’ fees must be made prior to the 
deadline set for objections, which deprived class members from information 
necessary to formulate a cogent objection to the fee request. 

 



Additional Decisions 

Levitt v. Yelp! Inc., No. 11-17676 (9th Cir. Sept. 2, 2014) 
•The Ninth Circuit Court of Appeals affirmed the District Court for the Northern District of California’s 
dismissal of an action by small business owners alleging that Yelp extorted or attempted to extort 
advertising payments by manipulating user reviews and posting negative reviews in violation of CA 
state law. The district court initially dismissed for failure to state a claim based on Yelp’s immunity 
under Section 230 of the Communications Decency Act of 1996 (CDA) with regard to the alleged 
failure to remove negative reviews, and found that there were insufficient facts from which to infer that 
Yelp authored or manipulated negative reviews and ratings. The district court then dismissed the 
amended complaint based on insufficient facts that Yelp authored reviews, or that Yelp authored 
content to extort advertising payments, and again cited Yelp’s immunity under the CDA.  
•The Ninth Circuit panel did not address Yelp’s defense of immunity under the CDA, and instead 
concluded that Yelp’s manipulation of user reviews, if it occurred, “was not wrongful use of economic 
fear,” and also that “the business owners pled insufficient facts to make out a plausible claim that Yelp 
authored negative reviews of their businesses.” Under the Hobbs Act and CA law, threatening 
economic harm to induce a person to pay for a legitimate service is not extortion unless the person 
has a pre-existing right to be free of the threatened economic harm. Threats of economic harm are not 
generally considered “wrongful” if the alleged extortioner has a legitimate claim to the property at 
issue. Moreover, the business owners failed to allege sufficient facts to support their claim that Yelp 
employees authored negative reviews of their businesses.  



Additional Decisions 
Ehret v. Uber Technologies, Inc., No. 14-cv-0113-EMC (N.D. Cal. Sept. 17, 2014) 
•Plaintiff, in an action brought on behalf of a nationwide class, challenged as deceptive 
Uber’s policy of automatically adding a 20% gratuity for the driver to the metered fare.  
Plaintiff alleged that Uber keeps a substantial portion of that fee instead of giving it to the 
driver as “gratuity.” Plaintiff used Uber’s service in Chicago.  
•Plaintiff asserted claims under, inter alia, CA’s UCL (§ 17200) and Consumers Legal 
Remedies Act (CLRA). Uber moved to dismiss the UCL and CLRA claims, arguing that 
(1) the UCL does not apply to non-California residents alleging non-California conduct; 
and (2) plaintiff’s allegations of injury were insufficient to confer standing under either 
statute.  
•Addressing the extraterritoriality question, the court  explained that “[m]ultiple courts …  
have permitted the application of California law where the plaintiffs’ claims were based 
on alleged misrepresentations that were disseminated from California. Noting the 
allegations that the “deceptive practices alleged … were conceived, reviewed, approved 
and otherwise controlled from Defendant’s headquarters in San Francisco,” the court 
held that “Plaintiff has provided sufficient factual allegations … that Uber’s alleged 
gratuity misrepresentations emanated from California” and that, “for purposes of the 
motion to dismiss, application of the UCL and CLRA in these circumstances would not 
constitute extra-territorial application of these statutes.” 
•The Court also found that plaintiff’s allegations of injury were sufficient to confer 
standing. It concluded that plaintiff has adequately alleged a false representation made to 
raise the price of a service that plaintiff would not have a greed to pay had that truth been 
known.   
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1.   FTC Developments 
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Patent Assertion Entities/ 
Patent Trolls 

Activision TV & MPHJ v. Pinnacle Bancorp Inc.  
(D. Neb. Sept. 2, 2014) 
•Activision claims that its patents cover the technology of video displays, and MPHJ 
claims that its patents cover the technology of scanning documents and attaching them 
to email. The companies, represented by the law firm Farney Daniels, sent demand 
letters to businesses in Nebraska threatening to sue for patent infringement unless they 
agree to take out a license.   
•Last year, the AG sent a cease and desist order to Farney Daniels, instructing it to stop 
sending demand letters on behalf of Activision and MPHJ while it investigates whether 
the conduct by the PAEs violates Nebraska’s consumer protection laws.  
•The judge sided with Activision and MPHJ, finding that the AG’s cease and desist orders 
violate the 1st, 5th and 14th Amendments, and that federal patent law preempts 
Nebraska’s consumer protection law.  In granting summary judgment, the court issued an 
injunction prohibiting the AG from enforcing the cease and desist orders.  
•Other Cases: 

– MPHJ v. FTC (W.D. Tex. Sept. 16, 2014) (denied MPHJ’s motion to enjoin FTC’s 
investigation) 

– Vermont v. MPHJ (D. Vt. Sept. 2, 2014) (denying MPHJ’s motion to dismiss; no 
preemption) 
 
 



For-Profit Education 
Illinois v. Alta Colleges, Inc. et. al. (N.D. Ill. Sept. 4, 2014) 

– The Ill. AG alleged that Alta Colleges, operator of the for-profit Westwood 
Colleges, mislead students by misrepresenting future employment prospects, the 
school’s accreditation, and the cost of attaining a degree.  The complaint alleges 
that Westwood’s aggressive and deceptive marketing targeted vulnerable 
students. 

• Career prospects: Marketing touted enhanced job prospects and higher salary, but less 
than 4% of students were employed in a career they trained for, most making less than 
the average person with a high school equivalency degree. 

• Accreditation: Lack of regional accreditation prevented students from obtaining jobs with 
state’s largest employers or transferring credits to advanced degree programs. 

• Financial burden: Unsound student loan financing; misrepresenting cost of program.  
– The case was brought under the Illinois Consumer Fraud and Deceptive 

Practices Act and the federal Consumer Financial Protection Act.   
• Alta argued that the court should not exercise supplemental jurisdiction over the state 

law claim because it raised a novel issue—whether extending loans without considering 
the borrowers’ ability to pay is an unfair practice under the ICFA. 

– The court denied Alta’s motion to dismiss and motion to sever, reasoning that 
supplemental jurisdiction was proper because judicial efficiency was enhanced 
and the novel claim was “unremarkable.”  
 



For-Profit Education (cont’d) 
Mass. Ass’n of Private Career Schools v. Massachusetts (D. Mass. Sept. 25, 
2014) 
•MAPCS filed a complaint challenging the State’s newly promulgated regulations for “For-
Profit and Occupations Schools” on Constitutional and preemption grounds. MAPCS 
claims that the Regs are unnecessary and conflict with existing federal law. 
•940 CMR 31, effective June 2014: 

– Prohibits false or misleading statements, particularly regarding probable 
earnings, expected salaries, placement rates or services, employment 
opportunities, accreditation, time to complete program, faculty qualifications, and 
classroom instruction.  Under the regulations, deceptive language is any 
representation that “has the tendency or capacity to mislead.” 

– Requires disclosure of any fact that is “likely to influence the prospective student 
not to enter into the transaction” with the for-profit school.  The Regs specifically 
call out disclosures relating to the cost of program, graduation rate and time, loan 
debt and loan non-payment statistics, placement rates and employment 
statistics, and schools that accept transfer credits from the for-profit school.  

• The disclosures must be made at least 72 hours before enrolling a student, 
and enrolment of “unqualified” students is prohibited.  

– Regulates loan and financial aid practices, including disclose of the full cost of 
the program and the school’s relationship with lending institutions.  
 

 
 



ROSCA 
Washington v. Internet Order LLC et. al. (W.D. Wash. Sept. 22, 2014) 

– The first state deception case brought under the Restore Online Shoppers’ Confidence Act. 
– ROSCA, 15 USC § 8403 (1)-(3) (2010), makes it unlawful to charge a consumer for any 

good or service through a “negative option” without clear and conspicuous disclosure of 
terms and express informed consent.  The Act also requires the seller to provide simple 
mechanisms to stop the recurring charges.  

– Internet Order LLC marketed online foreign language courses under the brand name 
Pimsleur Approach.  It sold its introductory course for $9.95 and automatically enrolled 
customers to receive advanced courses that cost $256 each.  Pimsleur’s return policy 
required the customer to send back the unwanted courses at their own expense within 30 
days to qualify for a refund, sans a $64 restocking fee.  The company sent letters and 
threatened collection agency action to consumers who refused to pay.  

– The AG’s complaint alleged that the company deceptively enrolled unknowing customers into 
the program by hiding material terms in its advertising and made it unreasonably difficult to 
cancel and return the expensive products. Pimsleur also allegedly used unfair methods in its 
collection practices.  Wash AG is seeking a permanent injunction. 
 
 



Mortgage Relief 

Florida & Connecticut v. Berger Law Grp. et. al. (M.D. Fla. Aug. 22, 2014): Preliminary injunction 
against law firms and lawyers that allegedly deceived consumers by selling mortgage modification 
programs and participation in mass-joinder lawsuits, and collecting upfront fees without providing 
meaningful relief.  Defendants are charged with violating Florida’s and Connecticut’s unfair and 
deceptive practices laws, debt negotiation licensure requirements, unauthorized practice of law 
provisions, and the CFPB’s Reg. O (MARS).  The AGs are seeking a permanent injunction and money 
damages to be used for consumer redress. 
 
New York v. Home Affordable Direct, Inc. et. al. (Aug. 27, 2014): Home Affordable offered allegedly 
deceptive loan modification programs, collected upfront fees before executing the loan modification 
agreement, failed to provide disclosures required by MARS, and misrepresented their affiliation to the 
U.S. Treasury.  TRO granted same day. This case is part of a joint federal-state sweep by the CFPB, 
FTC, and 15 states. 
 
U.S. v. Bank of America (W.D.N.C Aug. 21, 2014): $16.65 billion settlement with DOJ and 6 AGs 
related to BofA’s packaging, marketing and sale of residential mortgage backed securities that 
contributed to the financial crisis.  BofA sold RMBS without disclosing material facts about the quality 
of the loans, originating risky mortgage loans, and made misrepresentations to Fannie Mae, Freddie 
Mac, and FHA.  The DOJ and State AGs brought suit under FIRREA and numerous state laws.  The 
settlement includes consumer relief and a civil penalty. 



Sham Veterans Charities 

Indiana v. Sandbox Veterans of America et. al. (Sept. 17, 2014): Complaint alleged that defendants 
have been soliciting Indiana consumers for charitable contributions to support war veterans without 
donating the contributions as represented.  Defendants charged with violating the Indiana Deceptive 
Consumer Sales Act by claiming that the money would go to veterans and for falsely claiming 
affiliation with a nationally-recognized non-profit. 
 
Massachusetts v. Focus on Veterans, Inc. (Aug. 15, 2014): TRO bars Focus on Vets from soliciting in 
Massachusetts.  The AG’s complaint alleged that the defendant violated state charitable solicitation 
laws by soliciting funds without a required certificate and misled potential donors by falsely 
representing that it would use donations to assist veterans in the state of Massachusetts. 
 



Retail 

California v. Costco Wholesale Corp. & Apotex Corp (C.D. Cal. Sept. 4, 2014): The AG alleged that 
Costco and dug manufacturer Apotex violated California’s Unfair Competition Law and False 
Advertising Law by failing to disclose the country of origin on certain drug products, which caused 
consumers to incorrectly think that the drugs were made in the U.S.   
 
Grocery Manufacturers Ass’n v. Vermont (D. Vt. Aug. 8, 2014): The food manufacturing association 
brought suit to invalidate as unconstitutional a Vermont law (Act 120) requiring labeling and disclosure 
of genetically engineered food.  The AG filed a motion to dismiss, arguing that the labeling law  
withstands all five challenges to its constitutionality. 
 
New York v. Walmart Sores, Inc. (Sept. 16, 2014): Settled the NY AG’s false advertising investigation 
alleging that Walmart charged New York customers more than the advertised sale price for Coca-Cola 
products.  According to the AG, Walmart falsely told complaining customers that the they were being 
charged more than the advertised prices because of New York’s sugar tax. The settlement requires 
Walmart to pay over $66,000 in fines and improve its internal reporting program. 



Joint Actions 

E-Cigarettes: Twenty nine Attorneys General submitted a letter to the FDA, urging it to take additional 
steps in regulating e-cigarettes.  The AGs proposed  banning flavored e-cigarettes, applying the same 
advertising and marketing restrictions already in place for cigarettes—i.e., restricting advertising of e-
cigarettes to children, and strengthening the health warnings that come with e-cigarettes.  The AGs’ 
primary concern is the growing popularity of e-cigarettes with the youth.  
 
42 States v. Pfizer (Aug. 6, 2014): 42 Attorneys General settled claims with Pfizer over the company’s 
illegal marketed of the drug  Rapamune.  Pfizer allegedly promoted Rapamune for numerous off-label 
uses to prescribing doctors and hospitals.  The settlement requires Pfizer will pay $35 million and 
prohibits it from making deceptive claims about any of its products and promoting any Pfizer drug for 
off-label uses. 



State Rule Making 

Negative Reviews: Cal AB 2635, effective Sept 10, 2014  
– New California law protecting a consumer’s right to post online reviews about a company, 

particularly negative reviews. The law is designed to address a growing practice where 
vendors use non-disparagement clauses to restrict customers’ rights to post online reviews, 
sometimes imposing penalties for negative reviews.  

– State AGs and consumers to bring suit.  Penalties may range from $2,500 for a first-time 
offense up to $10,000.  

 

Regulation of Websites Directed at Minors: Cal SB 568, effective Jan. 1, 2015 
– Advertising restrictions and data disposal obligations for websites directed at minors.  

Covered websites must ensure that information collected from minors is treated in a manner 
that complies with SB 568.  Covered websites can comply with this obligation by informing 
third parties that collect visitor information (e.g., networks) of their status as a covered 
website. 

– Applies to all minors under the age of 18.  This is different from COPPA, which covers only 
the collection of information from children under the age of 13. 



CFPB 
• CFPB v. Corinthian Colleges (N.D. Ill. Sept. 16, 2014): predatory lending 

and illegal debt collecting by for-profit college; seeking $500 million in 
consumer redress. 

• CFPB v. Moseley et. al. (W.D. Mo. Sept. 8, 2014): TRO bars payday lender 
Hydra Group from using information it purchased from online lead 
generators to deposit unsolicited payday loans by accessing consumers’ 
checking accounts, withdrawing fees without consent, and falsifying loan 
documents.  FTC filed complaint Sept. 5, 2014.  

• In re Amerisave Mortgage Corporation (Aug. 12, 2014): $19.3 million 
settlement of mortgage lending scheme where Amerisave deceptively 
advertised low interest rates as part of bait-and-switch, charged improper 
upfront fees, failed to honor advertised rates, and overcharged for affiliated 
services.  The case was brought under the Consumer Financial Protection 
Act, the Mortgage Acts and Practices Rule, and the Truth in Lending Act. 

• In re USA Discounters (Aug. 14, 2014): Consent order against USA 
Discounters for running servicemember fee scam.  Settlement resolve 
allegations that it engaged in deceptive marketing, charged 
servicemembers for SCRA representation that should have been free, and 
failed to provide services for which it was paid.  



CFPB 
• Proposed Rule to Regulate Nonbank Auto Finance Companies (Sept. 17, 

2014) 
– According to the CFPB, the rule will regulate companies with respect to 

marketing and disclosing the terms of the loans, providing accurate information 
to credit bureaus, and engaging in fair debt collection practices. 

– The rule will apply to non-bank auto finance companies that make 10,000 or 
more auto loans or leases a year.  The CFPB estimates that the rule will apply to 
38 companies and cover 90% of non-bank auto loans.  

– This is the first oversight of large non-bank auto finance companies a the federal 
level.  The CFPB currently regulates large banks making auto loans.  

– The proposed rule is open for comment for 60 days. 
 

• Bulletin re Marketing Credit Cards with Promotional APR Rates (Sept. 3, 
2014) 

– Credit card issuers that offer low or no interest promotions without proper 
disclosures may violate Regulation Z or the Dodd-Frank Act.  According to the 
bulletin, problematic transactions include offering promotional low or no APRs on 
transactions, like balance transfers, without disclosing that purchasers will lose 
their grace period on new purchases if they do not pay the entire statement 
balance.  
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Supreme Court Developments  
Background 

Lexmark International, Inc. v. Static Control Components, Inc., 572 U.S. __ 
(2014): The Supreme Court developed a new test for assessing standing in 
false advertising, stating a statutory cause of action extends only to plaintiffs (a) 
whose interests "fall within the zone of interests protected by the law invoked,“ 
and (b) whose economic or reputational injury flows directly from the deception 
wrought by the defendant's advertising, a.k.a. the “proximate-cause” 
requirement. 
 
 
 
In POM Wonderful LLC v. Coca-Cola Co., 572 U.S. ___ (2014): The Supreme 
Court held that a statutory private right of action under the Lanham Act is not 
precluded by regulatory provisions of the Food, Drug, and Cosmetic Act. 



Lanham Act Standing After Lexmark: 
Hoodwinked Business Consumers Can’t Bring 

Lanham Act Claim  
Locus Telecommc’ns, Inc. v. Talk Global, LLC, et al., 2014 WL 
4271635 (D.N.J. Aug. 28, 2014) 
•Locus sued defendant Expansys for allegedly false statements on website promoting its 
product -- PINs used to add minutes to prepaid cell phones.  Locus purchased Expansys 
PINs and resold them to distributors.  Locus claimed that Expansys’ website statement, 
“The Easiest Way To Refill A USA PrePay Plan,” was false advertising under the 
Lanham Act since the PINs did not perform as promoted, and website did not permit 
purchasers to redeem PINs. 
•Looking to Lexmark’s “zone of interests” standing test requiring “allege[d] injury to 
commercial interest in reputation or sales,” the Court said Locus’s claimed injury did not 
stem from conduct by Expansys which unfairly diminished Locus’s competitive position 
in the marketplace.  Rather, Locus’s injury stemmed from its inducement to purchase the 
Expansys PINs by the allegedly misleading statements by Expansys.  The fact that Locus 
purchased the PINs for resale did not alter its role as a purchaser.  Hoodwinked 
purchasers do not have Lanham Act standing: “Even a business misled by a supplier 
into purchasing an inferior product is, like consumers generally, not under the 
[Lanham] Act’s aegis.” A Lanham Act false advertising claim requires some deception 
which causes consumers to withhold trade from the plaintiff.    



Lanham Act Standing After Lexmark:  
Plaintiff Need Not be A Competitor to Have Standing 

Syngenta Seeds, Inc. v. Bunge North America, Inc., 762 F.3d 795 (8th Cir. Aug. 
8, 2014) 
•Biotech company, Syngenta, sued warehouse operator, Bunge, for, inter alia, false 
advertising for placing signs in its regional facilities and on its website that stated that it 
was unable to accept delivery of corn and soybeans produced from certain seed products 
that did not receive necessary international approval from major export destinations for 
the U.S, and that refusal allegedly resulted in farmers having to transport their crops to 
other warehouses.  In a decision prior to Lexmark, the district court dismissed the 
Lanham Act claim, ruling that Syngenta lacked standing because it was not Bunge’s 
competitor, and that Syngenta failed to show that Bunge’s signs were commercial 
speech.   
•Looking to Lexmark, the Eighth Circuit said the test for standing under the Lanham Act 
was not being a competitor, but rather the “zone-of-interests” test and “proximate 
causality” requirement.  The Eighth Circuit rejected Bunge’s argument that the ruling 
should be affirmed based on the alternate grounds that Bunge’s signs were not 
commercial speech.  The Eighth Circuit declined to look pass the jurisdictional issue of 
standing because that would assume “hypothetical jurisdiction.”  The case was 
remanded to the district court to determine whether Syngenta had standing to bring the 
claim under Lexmark’s zone-of-interests test and proximate causality requirement. 



    Lexmark: Distributor Can Be Sued For Direct False Advertising 

Pom Wonderful: No Preemption of Lanham Act Claim by Other Statute 

Statements on Packaging Are Advertising 

Toddy Gear, Inc. v. Navarre Corp., 2014 WL 4271631 (N.D. Ill. Aug. 26, 2014) 
•Plaintiff Toddy Gear made and distributed a microfiber cloth with an antimicrobial coating 
for cleaning surfaces of handheld electronics.  Cleer Gear made a knock-off, distributed 
by Navarre, with same size, dimensions, color and other characteristics, and the product 
label listed that it was designed and produced in the U.S., when it was actually imported 
from China.  Toddy Gear alleged that Navarre’s conduct in distributing a product that 
created a false impression that the product  was made in the U.S. violated the Lanham 
Act.  Navarre argued that Toddy Gear was really asserting a claim under the federal 
Textile Fiber Products Identification Act (TFPIA), and that act precluded the Lanham Act 
claim.   
•Looking to the reasoning of Pom Wonderful, and observing that the TFPIA provides 
nearly exclusive enforcement authority to the FTC, the Court concluded that the text of 
the two statutes made clear that the FTC’s regulation of textile fiber product labels does 
not bar private parties from asserting unfair competition claims via the Lanham Act.  
Looking to Lexmark, the Court also said the parties need not be direct competitors for 
there to be Lanham Act standing, since Toddy Gear alleged a direct injury to its 
commercial interest.  Lastly, the Court held that statements on labels, package inserts, or 
other promotional materials constitute commercial advertising under the Lanham Act.    
 
 



For Purposes of Preliminary Injunction, No 
Presumption of Irreparable Harm in Lanham Act Action 

Ferring Pharms., Inc. v. Watson Pharms., Inc., 2014 WL 4194094 (3d Cir. Aug. 
26, 2014) 
•Ferring and Watson are competing pharmaceutical companies marketing progesterone 
products.  Ferring sued Watson under the Lanham Act, alleging that Watson’s 
statements at certain presentations were false and misleading, and sought a preliminary 
injunction to prevent Watson from making false statements and for corrective advertising.   
•As a matter of first impression in the circuit, the Court held that a party seeking a 
preliminary injunction in a Lanham Act case is not entitled to a presumption of irreparable 
harm, and instead must demonstrate that irreparable harm is likely.  The Third Circuit 
conducted its analysis in light of the Supreme Court’s eBay v. MercExchange and Winter 
v. Natural Resources Defense Council cases, which rejected a presumption of irreparable 
harm for preliminary injunctions, though not in the Lanham Act context.  The Third Circuit 
noted other federal appellate court decisions applying eBay’s analysis  to copyright 
cases.  The Court stated that eBay’s rationale was equally applicable to Lanham Act 
claims, because, like the Patent Act, the Lanham Act’s injunctive relief provision is 
premised upon traditional principles of equity, which require a movant to demonstrate 
irreparable harm (noting 9th Circuit Herb Reed decision extending eBay analysis to 
trademark infringement claim). 



Activity Qualifies As “Advertising or Promotion” Under  
Lanham Act If Disseminated To Anonymous Members  

of the Purchasing Public 

Underground Solutions, Inc. v. Palermo, 2014 WL 4703925 (N.D. Ill. Sept. 22, 
2014) 
•Defendant Palermo was hired to act as paid spokesperson for plaintiff Underground 
Solutions’ (USGI) competitor, Performance Pipe.  UGSI brought Lanham Act claim, 
alleging that Palermo presented false and misleading information regarding USGI’s 
piping products at multiple industry conferences and published false and misleading 
information on his website, and USGI suffered damages as a result by prospective 
customers being deterred from buying USGI products.  Palermo, conceding that, under 
Lexmark, it did not matter that he and Palermo were not direct competitors, nonetheless 
argued that he, in conducting face-to-face presentations, did not engage in “commercial 
advertising or promotion” as required under Lanham Act § 43(a). 
•The Court distinguished Palermo’s presentations from cases refusing to allow Lanham 
Act claims when the alleged misrepresentations took place in face-to-face meetings with 
a small number of individuals.  The Court stated that because an activity is promotional if 
it involves dissemination to anonymous members of the public, Palermo’s presentations 
to a large group of industry members for the purpose of directing customers to select 
Performance Pipe’s products amounted to “advertising or promotion” under the Lanham 
Act.  Also, the materials published on the internet were also promotional under the 
Lanham Act.  The Court declined to dismiss UGSI’s Lanham Act claim. 



Bait and Switch Methods Can Qualify As Both False  
Advertising and Trademark Infringement Under Lanham Act 

ADT LLC, v. Vision Security, LLC, 2014 WL 3764152 (S.D. Fla. July 30, 2014) 
•Defendant Vision had its sales agents locate houses with ADT signs, presuming that 
owner was an ADT customer.  Vision agents would pretend to be a technician with a 
third-party alarm manufacturer doing business with ADT, performing a free upgrade to 
the house’s alarm system as required by local police/fire department.  After replacing 
alarm keypad, Vision agents would explain to the homeowner that Vision was preferable 
to ADT for security monitoring, and the homeowner would then enter a contract with 
Vision.  ADT sued for false advertising and trademark infringement under Lanham Act. 
•The Court found the statements by Vision’s agents that they worked for a third-party 
manufacturer literally false, so consumer deception was presumed.  The Court also found 
that the Vision pitch’s false statements, including working for a third-party and 
statements that the upgrades were required by police/fire dep’t, were likely to influence 
consumer purchasing decisions.  The Court found the false statements injured ADT’s 
goodwill and caused lost customers.  Vision was also liable for trademark infringement 
and false endorsement because the agents represented themselves as working with 
ADT, implying association with one company to procure business for another, a “bait-
and-switch” tactic prohibited by the Lanham Act § 43(a). 



Statements to Government Regulators Are Not  
Commercial Advertising For Purposes of Lanham Act 

Presby Envtl., Inc. v. Advanced Drainage Sys., Inc., 2014 WL 4922986 (D.N.H. 
Sept. 30, 2014) 
•Presby and ADS manufacture and sell septic system products subject to regulation by 
certain environmental authorities.  The case involved alleged breaches of a settlement 
agreement between the parties by ADS, which prohibited representation in the 
marketplace that ADS’ product was the functional equivalent of Presby’s product.  
Presby alleged that an individual, on behalf of ADS, made representations to Vermont 
Dep’t of Environmental Conservation regarding the functional equivalence of ADS’ and 
Presby’s respective products, including copies of forms by the New Hampshire Dep’t of 
Environmental Services comparing the two products.  Presby sued for breach of the 
settlement agreement and violation of the Lanham Act. 
•The Court held Presby failed to state a claim under Lanham Act § 43(a) for either false 
association or false advertising because Presby did not allege any confusing effect on 
consumers as a result of ADS’ representations to state regulators.  Presby had not pled 
facts suggesting that ADS engaged in commercial advertising, which requires 
commercial speech made with the intent of influencing customers, disseminated in a way 
as to constitute commercial advertising or promotion.  Statements made to government 
regulators do not constitute commercial advertising because they are not intended to 
influence consumer choice. 



1.   FTC Developments 

2.   Private Litigation Developments 

3.   State AG Developments 

4.   Lanham Act Developments 

5.   NAD and CARU Developments 

 



NAD 
Sufficiency of Disclosures and Breadth of Claims 

Case #5750 – Verizon Communications, Inc. – FiOS Internet Service 
(8/7/14) 
•Cablevision challenged Verizon’s print, internet and direct mail ads that claimed that Cablevision’s 
internet service was “so slow” and that Verizon FiOS was superior to Cablevision in uploading and 
downloading speeds.  FiOS and Cablevision offered different tiers of service (500/100 Mbps, 101/25 
Mbps, 50/25 Mbps, 15/5 Mbps, etc…).   
•NAD ruled that while it was literally true that Verizon’s top tier of service (500/100 Mbps) was four 
times faster than Cablevision’s top tier of service (101/35 Mbps), Verizon’s ads did not make clear 
and obvious that the speed claim was meant for the companies’ respective top service tiers, and 
consumers could reasonably take away the message that Verizon FiOS was 4X faster than 
Cablevision in any service tier.   
•Verizon did include small onscreen disclaimer saying comparison was for respective top tiers, but it 
was tiny and dwarfed by the other on-screen items, and did not communicate that the speed 
comparison was based on only the top speed services available on cable versus FiOS. 
•NAD ruled for first time on whether a superior speed claim communicates a “line” claim within the 
context of a particular ad, i.e., whether Verizon’s claims communicated that consumers will experience 
superior speed claimed across FiOS speed tiers. 
•Takeaways: Need to disclose, clearly and conspicuously, that several speed tiers are available and 
that comparison is only regarding top speed tier.  Disclaimers need to be clear and conspicuous. 
 



NAD 
Sponsored Content and Native Advertising 

Case #5708C – Taboola, Inc. – Online Advertising (08/04/14) 
•Challenger Congoo, LLC and Taboola both purchased ad space next to online news 
articles.  Congoo contended Taboola’s links were labeled in manner that could mislead 
consumers into clicking on linked content thinking it was editorial content when it was, in 
fact, advertising.   
•Taboola took measures to change its links, including changing its label from “sponsored 
content” to “sponsored links”, enhancing its disclosures to make clear that the content on 
the links was paid for by advertiser and publisher clients, increasing the font size of 
disclosures, and also providing an option to remove individual paid links. 
 

Case #5760 – American Express Co. – OPEN Forum Sponsored Content 
(9/15/14) 
•Amex OPEN Forum webpage featured links to articles in Taboola recommendation 
widget.  NAD concerned that the label “OPEN Forum” would confuse consumers about 
whether it was a purely editorial place where people can exchange ideas or a sponsored 
website.   
•Amex changed its labeling to “American Express OPEN” or “American Express OPEN 
Forum” to give greater transparency 
 



NAD 
Failure to Comply with NAD Ruling Risks Referral to the FTC 

Case #5719C - Talking Rain Beverage Company – Sparkling Ice 
(09/18/14) 
•Nestle Waters challenged Talking Rain’s taglines regarding its Sparkling Ice beverage, 
which read “THE BOLD SIDE OF WATER,” “THE ADVENTUROUS SIDE OF WATER,” 
and “THE VIBRANT SIDE OF WATER” on billboards and outdoor advertisements – 
Nestle challenged that those claims conveyed the Sparkling Ice product was indeed 
water, when in reality it contained numerous sweeteners and additives.  It was unclear 
from the product photos whether the bright coloring of the product was from a colored 
bottle or the actual liquid in the bottle. 
•NAD concluded that Talking Rain’s “. . . SIDE OF WATER” claims were not accurate and 
should be discontinued 
•Nestle complained that despite NAD’s ruling, Talking Rain had continued its “. . . SIDE 
OF WATER” claims on both websites and in commercials.  NAD conducted a compliance 
proceeding for which Talking Rain provided no substantive response.   
• Given Talking Rain’s refusal to participate in the self-regulatory process, particularly 
after it indicated willingness to comply with the NAD’s prior decision, NAD referred the 
matter to the FTC. 



NAD 
Product Testing Results Must Be Both Statistically 

Significant and Consumer Meaningful 
Case #5755 –Proctor & Gamble Co. – Olay Sensitive Body Wash 
(09/02/14) 
•P&G made express and implied comparison claims regarding its Olay Sensitive Body 
Wash and Dove Sensitive Skin Body Wash, claiming that Dove’s product was “harsher” 
than Olay and that Dove dried out skin over time. 
•After reviewing P&G’s studies, NAD determined that even if evidence demonstrated that 
Dove was more drying than a water “control,” there was not a reasonable basis for a 
claim that Dove was “harsh” or significantly “harsher” than Olay.  Consumers would 
understand the term “harsh” to mean “abrasive” or damaging to the skin.  NAD said P&G 
should change ads to eliminate “harsh” language 
•NAD also found that P&G’s study results did not support the claims regarding how drying 
Dove was, i.e. “Dove dries out your skin over time,” that the claims were based only on 
the last time point of the study, and not the duration of the study, and that there was not 
support for the messages that consumers who use Dove will have noticeable drier skin 
with continued use or that consumers will perceive the drying effect of Dove upon 
contact.  
 



NAD 
Studies on Individual Product Ingredients Do Not 

Support Product Performance Claims 
Case #5761 – Cerebral Success – SmartX Premium Brain 
Supplement, Now with Cognizin (09/10/14) 
• Although, unlike drug manufacturers, marketers of dietary supplements need not 

prove the safety or efficacy of their products to the FDA, any advertising claims they 
make regarding the product’s performance capabilities must be truthful, accurate, and 
substantiated adequately. 

• To support its claims, Cerebral Success submitted studies on the various ingredients 
in its SmartX product, but did not provide evidence that the SmartX product itself had 
ever been tested scientifically.  NAD was concerned that the product’s formulation 
may not produce the benefits that each ingredient produces on its own.   

• NAD recommended that Cerebral Success discontinue consumer testimonials which 
contain product performance claims because they were not supported by 
independent competent and reliable evidence.  

• Studies conducted on very small populations, as a general rule, will not produce 
results that are reliable enough to support broad product performance claims directed 
at the general public. 

• The nature and extent of product performance claims should be directly analogous to 
the precision and specificity of the data used to substantiate them.  
 



CARU 

• Case #5762 – Amazon.com – Amazon Fire Mobile Phone 
– TV commercial depicted children discussing the media that could be accessed with their 

Amazon Fire smartphone, including films rated PG-13 and social media sites not intended for 
use by children under 13.  Advertiser agreed not to air during children’s programming. 

• Case #5756 – Wal-Mart Stores – Summer of Savings 4th Spanish 
– TV commercial depicted children in swimming pool and sliding on slip-n-slide while parents 

chatted about great deals with backs to playing children.  CARU concerned with whether 
commercial adequately depicted adult supervision in light of potential dangers that water 
slides and pools pose to children.  

• Case #5754 - Energizer Personal Care – Banana Boat 
– Banana Boat commercial depicted children on ziplines, being hit by large balls, being 

catapulted through the air, and riding waterslides.  CARU concerned with a commercial 
advertising a product labeled “Keep out of reach of children” directly to children.  Also 
concerned that ad depicted children in unsafe situations without adult supervision.      

• Case #5752 – Nintendo – Mario Party 3 
– CARU concerned with adequacy of disclosure in TV commercial where small, hard to read 

disclaimer at bottom of screen said “For Nintendo 3DS Systems Use Parental Control to 
Restrict 3D Access for Children 6 and under . . .”, but did not explain why parental controls 
were necessary.  Nintendo product packaging warned that 3D images may cause vision 
damage.   

• All reviewed advertisers stopped running advertisements in question 
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